Protecting your business
client from trading risks

PART 1: MARKETING LAW

A. Fair Trading Act 1986 ("FTA")
Framework of the FTA

Introduction

Application of the FTA

Extra-territorial effect

Prohibited conduct

False representations

Specific unfair practices

Section 9 of the Fair Trading Act
Summary

Three stage test in s 9 claims

"In trade"

"Misleading" or "deceptive" conduct
Standard for assessing whether conduct is misleading or deceptive
Advertisements, labelling and packaging
Predictions, promises and opinions

Misleading or deceptive conduct under the FTA - Criminal Offences and Civil

Liability

Misleading or deceptive conduct in relation to goods
Services

Employment

False representations

Price

Supply of land

Consumer information and safety standards
Other unfair practices in trade

Misleading incentives

Bait advertising

Referral selling

Demanding payment

Pyramid schemes

Third party liability

Directors and employees

Private individuals

Jurisdiction

Disputes Tribunals
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District Court

High Court

Enforcement

Criminal offences and fines

Civil remedies

Damages

Injunctions

Limitation period

Statutory defences

Reasonable mistake

Reasonable reliance on information supplied by a third party
Events beyond the defendant’s control
Publishers defences for advertisements
Defence to proceedings for consumer information contraventions
Defences available to news media
Reducing the risks for traders under the Fair Trading Act
In-house compliance programmes
Limiting risk by Contract

FTA cannot be excluded by contract
Disclaimers

Acknowledgment clauses

Some recent cases

Financial projections

Directors’ personal liability

Liquidators liability "in trade"

Generic descriptions

Internet domain names

B. Buying and selling goods
Introduction: the Sale of Goods Act
Incorporation of terms

The implied terms

Price (s 10)

Title (s 14)

Correspondence with description (s 15)
Fitness for purpose (s 16(a))
Merchantable quality (s 16(b))

Terms implied by trade usage and express terms (s 16(c))
Correspondence with sample (s 17)
Delivery

Risk

Title
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Retention of title
Buyer’s rights
Seller’s rights
Contracting out

Liability of manufacturer, third party liability, the SOGA and the CGA

C. The Consumer Guarantees Act 1993
Overview

Application of the CGA

Broad definition of "supply"

Guarantees for goods

Suppliers’ guarantees for goods
Manufacturers’ guarantees

Consumers’ remedies against suppliers of goods
Guarantees for services

Consumers’ remedies against service suppliers
Independent statutory rights

Liability to third parties

Claims against third parties

Scope of the CGA

"Consumer™

"Goods"

"Services"

Special issues relating to the building industry

Durability under the Consumer Guarantees Act and the Building Act 1991

Services and housing

Choice in exercising CGA remedies
Consumers’ choice of defendants
Financiers’ liabilities under the CGA

No statutory indemnities between suppliers and manufacturers

Traders’ choices of remedies

Risks to traders

Misleading consumers as to their rights
Failing to resolve disputes promptly
Exposure to liability for business losses
Conclusion

D. Restrictive trade practices
Introduction

Categories of restrictive trade practice
Contract

Arrangement

Understanding
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Market

Pecuniary penalties under the Commerce Act
Magnitude

Nature of penalties

Proposed penalty regime: the Commerce Amendment Bill 1999
Potential defendants

Price fixing

Resale price maintenance

Types of conduct

Recommended retail prices

No general prohibition on refusal to deal
Exclusionary conduct

Other statutory exceptions
Authorisations

Conclusion

E. Credit law

The Hire Purchase Act

Hire purchase agreements

What is a hire purchase agreement?
Formalities

Termination

Repossession

Selling repossessed goods

Contracting out

Credit Contracts Act 1981 ("CCA")
Oppressive credit contracts

Registration of Security Interests

PART 2: WHEN THINGS GO WRONG

A. Introduction

B. Contractual Remedies Act 1979
Introduction

The elements of an actionable misrepresentation

Section 6 Contractual Remedies Act 1979: elements of an actionable
misrepresentation

The four essentials

The first essential: there was a misrepresentation
The meaning of misrepresentation

Silence does not constitute misrepresentation

The second essential: the misrepresentation was made by, or on behalf of, another
party
The third essential: the misrepresentation was made to the plaintiff

The fourth essential: the misrepresentation induced the plaintiff to enter the
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contract

Inducement generally

The representation need not be the sole inducement
Damages

Section 6 of the Contractual Remedies Act 1979
Cancellation

Section 7 of the Contractual Remedies Act 1979 is a code
Cancellation for repudiation

Clear intention not to perform

Cancellation for misrepresentation, breach, or anticipatory breach
Affirmation

Notice of cancellation: rules applying

The effects of cancellation: cancellation operates as to the future
Section 8(3)(a) of the Contractual Remedies Act 1979
Section 8(3)(b) of the Contractual Remedies Act 1979
Relief: section 9 of the Contractual Remedies Act 1979
Relief available to the Court

The scope of the power

Recovery of damages

Application of the Contractual Remedies Act 1979
Savings

Relationship with the Sale of Goods Act 1908

Other enactments

C. Contractual Mistakes Act 1977

Introduction

The definition of mistake

Three types of mistake

Section 6(1)(a)(i): unilateral mistake

Section 6(1)(a)(ii): common mistake

Section 6(1)(a)(iii): mutual mistakes

Other requirements for relief (s 6)

Substantial inequality of value

Risk assumed by agreement

Relief

Mistakes not recognised by the Act

Mistakes about an event

Ignorance

Mistakes in interpreting a document

Mistakes anticipated by the contract

D. Risks after contracting

Voidable transactions
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Section 292 Companies Act 1993
"Ordinary course of business"

Cases on "ordinary course of business"
Discretion to refuse relief

Inequitable to award a recovery
Procedural points

Conclusion

Voidable transactions flow chart

E. Other contract issues

Non est factum

Illegality

PART 3: MISCELLANEOUS

A. Tips and reminders

Who are the contracting parties?
Assigning a debt

Guarantees

Liability of Directors

"Costs clause" and "terms of trade"
Agreements to mortgage: interest in land
When things go wrong, watch for:
Exclusion clauses

Watch for statutory intervention controlling exclusion clauses
Acceptance rules

Letters of comfort

Employing staff

Motor Vehicles

Privacy Act

Doing business outside New Zealand

B. Terms of trade checklist

Appendix 1: Commerce Commission Booklets
Commerce Act

Fair Trading Act

Appendix 2: Legislation to consider in trading
Bibilography
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